
For release in afternoon papers • R-104 
Friday^ December 2, 1938 •;: 

U.S. DEPARTMENT OF LABOR ^ 
WAGE AND HOUR DIVISION - -

Wiashington 

. • • •" . • • . . . ' ( 

.QUESTIONS AND ANSIERS (NO. 6) 

(IMPORTANT NOTEt Letters such as the accompanying were written in response to 

specific requests for informationj and each answer has been made on the basis of the 

particular circumstances involved. They should not be construed as covering cases 

that might be regarded as similar.) • . " 

Leaf tobacco dealers of North Carolina applied for exemption for handicapped 

workers, iferle D, Vincent, Chief of the Hearings and Exemptions Section of the Hfege 

and Hour Division, repliedj 

"Your attention is first called to Section 524,2 of the Regulations Applicable 

to Employment of Handicapped Persons pursuant to Section 14 of the Fair Labor Stand

ards Act, It provides for the forms, one of which I am enclosing, 

"Your attention is- also directed to Part 524.3 relating to the issuance of 

certificates and to Part 524.4 relating to medical examination. Whila we have not 

yet reached that step in procedure, attention is called to the regulation because 

some of the employers may find it possible to supply such a certificate based on a 

medical examination. Such examination certificate should preferably be made by a 

public-health officer who is a physician. It will add weight to the description of 

the nature and degree of handicap suffered by a worker if the superintendent or 

foreman can make a statement on his personal knowledge. 

"In view of the request for a substantial number of exemptions, I also call 

your attention to tha fact that the handicaps defined in law and in the regulations 

are physical and mentalj and should be shown with sufficient particularity to give 

th§ Adjaainistrator both -tke nature ettd extent of the handicaj?*̂ ;. " ; 

"In addition to the foregoing suggestions, I stiggest t!̂"fe each employer sub-

mit full data and arfiswers to the following questions» 

"(a) Number of stemmers employed. , 

"(b) Rate of pay. 

"(c) Rate paid hand stemmers by manufacturers. 

• "(d) Cost of stemming abroad. x ' 
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"(e) Effect of low-v/age rates and earnings on local labor supply, i.e., do 

substandard living wages depress the labor market? ' 

"(f) Percentage of direct labor cost of the total cost of tobacco ready for 

shipment to market, ' ' ' ' '•" -

"(g) Ability of leaf tobacco dealers to pay the minimum wage rate established 

by the Fair Labor Standards Act and also earn a fair return on investment. 

"(h) Length of stemming season. 

"1. Fluê rcured tobacco—beginning and ending dates, 

"2. Burleigh tobacco—beginning and ending dates." 

A tool company in East Orange, N. J., asked regarding application of the law 

to various types of employees. The General Counsel's office repliedi 

"You state that you have a staff of engineers who design tools and machinery, 

yet have no physical contact vdth the product. You also have engineers who do noth

ing but figure estimates, 

"I am enclosing a copy of our Interpretative Bulletin No. 1, from which it 

might well be held that these employees are covered by the Act because they are 

ngaged in processes necessary to the production of goods for commerce. I am also 

enclosing a copy of our Regu.lations on professionals, executives and persons engaged 

in administrative capacities. Although I do not know the facts, it is conceivable 

that these engineers, or some of them, might come within these regulations. 

"As to your foreman, your attention is directed to the above-mentioned regu

lations, insofar as to define employees employed in an executive capacity. 

"As to the particular foreman whose department is often without much work, at 

which times he does the actual work himself, your attention is directed to the 

enclosed Regulations covering the executive personnel. It does not appear likely 

that this foreman v̂ ould be considered an executive, because he apparently does a 

substantial amount of work of the same nature performed by non-exempted employees. 

"I believe your shipping clerk would be considered under the Act as stated in 

Interpretative Bulletin No. 1. 

"The employees of your nvaintenance crev;, vi-hose only duties are to repair your 

»nachinery, would seem to be performing duties necessary to the production of goods 

for commerce within the meaning of the Interpretative Bulletin referred to above. 

"I believe the same should be said of the two men who inspect your products. 

I also believe that the same thing would apply with respect to your building mainte

nance crew and employees in charge of your stockrooms and tool cribs. 
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"I trust that with the help of the suggestions contained in this letter and 

the material which I am enclosing you will be able to judge for yourself whether or 

not any particuilar employee will be considered under the Act." 

The National Association of Building Owners and J&nagers asked for information 

regarding the status of its workers. The General Counsel's Office sent the Associa

tion thefollowing letter: . ^ 

"It is not possible for me to give a blanket opinion covering your Association 

as a whole. In the ordinary case of maintenance employees working in office build

ings and apartment houses, I am of the opinion that they are not engaged in inter

state commerce or in the production of goods for interstate commerce within the 

meaning of the Act. " ' 

"We believe that the clerical and maintenance employees in a factory building 

devoted to the production of goods for interstate comi'nerce are within the coverage 

of the Act. It would seem that this conclusion would be the same in a case where the 

manufacturing corporation housed its office force in an office building separate from 

the factory. Complications may arise where the ovi'nership of the office biiilding is 

a a subsidiary corporation v/hose stock is owned by the manufacturing corporation. 

"You refer to another situation where an industrial corporation engaged in the 

production of goods for commerce owns an office building and occupies a portion of 

it, but leases to commercial tenants the greater portion of the office space. My 

informal opinion here is that the functions of the elevator operators, janitors, 

repair and maintenance man, etc., cannot be segregated and that they aire within the 

coverage of the Act just as much as if the office building were occupied in its 

entirety by the manufacturing corporation. Even here, refinements might be made; for 

instance, it might be possible that some of the charwomen could be allocated exclu

sively to taking care of that portion of the building le.ased to the commercial tenants. 

"Considerations such as those emphasize the undesirability of attempting to 

give a blanket answer to your inquiries. You understand that these are questions 

which liltimatoly must be decided by the courts, and as to which the Administrator has 

no power to give a conclusive ruling. An opinion expressed fey the Administrator, or 

nis General Counsel, to the effect that certain parsons are not within the coverage 

of the Act would not, if such opinion proved to be erroneous, protect the employer 

from liability to his employees under Section 16 (b) of the Act." 

( 
... ^j.j.A.-ita.i.tiiOai'lBAm&fa 
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.» , \ A smelting and refining company, with offices in New York City, sought infor

mation about determining workweeks. The General Counsel's Office replied as follows: 

"You ask whether upon the following state of facts an employee A will have 
... •••.-...̂  ... J 

worked more than 44 hours during any workweek: 

'The workweek of employee A is fixed so as to commence at 12 o'clock 

noon on Saturday and end at the same time the following Saturday. A's 

working hours are from 8 a.m. to 4 p.m. He works on Monday, Tuesday, 

Wednesday, Thursday, Friday and Saturday morning of one workweek and 

Saturday afternoon, Sunday, Monday, Tuesday, Wednesday and Thursday of 

the following \70rkweek4 He then lays off Friday, Saturday and Sunday 

and resumes the schedule on the following Monday. Thus he works 11 con

secutive days of 8 hours each, followed by a 3-day lay-off. This sched

ule is continued indefinitely.' 

"It is our opinion that there is no objection to A's workweek beginning at 

the middle of his shift on Saturday. As you point out, our Interpretative Bulletin 

No. 4 provides that the workweek 'may begin at any time of any day.' It would not 

be possible, however, to make a change in the hour at which the v/orkweek was to 

egin, except v/here that change wae intended to be perm.anent. 

"You realize that this is an informal expression of opinion for your benefit 

and would not be binding upon the courts^" 

A manufacturer of paper goods in Chicago asked for various opinions affecting 

his employees. The General Counsel's Office replied: 

"From the limited facts stated in your letter, it is impossible for me to 

advise you on the question whether your machine adjusters and shipping clerks are 

exempt from the Act as employees 'employed in a bona fide executive and administra

tive capacity.' I enclose a copy of Regulations, Ĵ rt 541, defining these terms, 

although your letter indicates that you may already have seen a copy of these regu

lations, 

"In connection with your head cutter, head pressman and head compositor, I 

call attention to the following provision in Regulations, Part 541.1: 'who does no 

substantial a-mount of work of the same nature as that performed by non-exempt employ

ees of the employer,' . 

"Your glassine bag adjusters would not seem to be professionals. Bag machine 

adjusting hardly constitutes 'educational training in a specially organized body of 

knowledge' within the meaning of our definition 541.2. This would also seem to be 

true of machine shopmen, but the facts stated are insufficient for us to give any 

opinion here." (185) 
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